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BRIDGES, P.J., FOR THE COURT:
1. David Marbrawas convicted of murder in the Jackson County Circuit Court and sentenced to life
imprisonment in the custody of the Mississippi Department of Corrections. Aggrieved, he asserts the
following issues on goped:

l. WHETHERTHE TRIAL COURT ERRED IN FAILING TOSUSTAIN THEDEFENDANT'S
MOTION TO EXCLUDE THE TESTIMONY AND EVIDENCE OF STATE'SWITNESS



VI.

12.

13.

STEVE BYRD OF THE MISSISSIPPI CRIME LAB, FIREARMS SECTION, AS AN
EXPERT WITNESS.

WHETHER THE TRIAL COURT ERRED IN ALLOWING, OVER OBJECTION, THE
TESTIMONY OF STATE SWITNESS, SEAN MARBRA, ASTO ALLEGED PRIOR BAD
ACTSBY THE DEFENDANT.

WHETHER THE TRIAL COURT ERRED IN ALLOWING, OVER OBJECTION, THE
STATE'S EXPERT WITNESS, DR. PAUL McGARRY’S TESTIMONY AS TO HIS
MEDICAL CONCLUSION, SAID OPINION HAVING NOT BEEN PREVIOUSLY
DISCLOSED TO THE DEFENDANT CONTRARY TO THE ORDER OF THE TRIAL
COURT.

WHETHER THE TRIAL COURT ERRED IN ALLOWING, OVER OBJECTION, THE
OPINION TESTIMONY OF STATE'S WITNESS, OFFICER BRETT TILLMAN,
WITHOUT PRIOR DESIGNATION OF TILLMAN ASAN EXPERT AND DISCLOSURE
OF HIS OPINIONS.

WHETHER THE TRIAL COURT ERRED IN REFUSING THE DEFENDANT'S
PROFFERED JURY INSTRUCTION D-5, SAID INSTRUCTION GIVING A JUDICIAL
DEFINITION OF REASONABLE DOUBT.

THE VERDICT OF THE JURY IN THIS CASE IS THE RESULT OF QUESTIONABLE
EVIDENCE, BIASAND PASSION OF THE PART OF THE JURY, CONTRARY TO THE
LAW OF THIS STATE AND REQUIRES REVERSAL.

Finding no error, we afirm.

FACTS

On December 26, 2000, David and Barbara Marbra spent the day at home with their children,

Seanand Charissa. Most couplesoccasondly enter into an argument over trivid matters. Likewise, David

and Barbara engaged in a verba conflict. The couple shut themselves in their bedroom for privacy.

However, David and Barbara's argument escalated dramatically and crossed the proverbid linewhen the

conflict became physical.

14.

All the while, Sean was Sitting on the back porch ligening to music. When he heard "bumping”

coming from the house he decided to determine the cause. As he made hisway indde to investigate, his



gster Charissamet him at the back door. Charissa asked Sean to find out what was causing the noises,
but added that she thought their parents were arguing. Sean went to the bedroom and tried to enter, but
David prevented hisentry and told him to call 911 because an accident happened. Emergency response
arrived and attempted to save Barbaraslife, but Barbarasuffered from asingle gunshot wound to her head.
The wound proved too traumatic for treatment and Barbara died as aresult.

5. Sergeant Brett Tillman, an investigator with the Jackson County Sheriff's Office, was the first
investigator on the scene. The firgt officer on the scene, Officer William Brigter, tendered a .22 cdiber
Derringer to Sergeant Tillman's possession. David identified the .22 pigtal as his pistol, as well as the

weaponthat caused Barbara'sdeath. Following the standard Miranda warnings, David gave astatement.

T6. According to David, the pistol accidentaly discharged. David explained that heand Barbarawere
inthe midst of aphysca conflict. David reported that he struck Barbarain the head with a.22 Derringer
pisol. However, when the barrel came in to contact with Barbara's head, the pistol fired and killed
Barbara David contended that the pistol was not cocked and that he did not hold the pistol in the usua
manner, that is, by thehandle. Rather, David held the pistal by the barrel in amanner that caused the barrel
to point down. His explanation notwithstanding, David was arrested and charged with murder.

7.  Whilein cugtody, David again waived hisMiranda rightsand recorded his statement on videotape.
He repesated hisversion of eventsand related how he held the pistol when he struck Barbaraand continued
to claim that the pistol discharged accidentally.

T8. Following the grand jury'sindictment, David filed a motionfor and was granted an order in which

the State was directed to provide David's counsd with the designation of any expert it intended to cdl in



thelr case-in-chief at least Sxty days before trid.  Further, the State should also provide that witness's
qudifications, any opinion evidence that witness was expected to testify to, and the basisfor that opinion.
T9. Trid on the matter took place on July 16 and 17, 2003 before the Circuit Court of Jackson
County. Ultimatdy, David was convicted and given a life sentence in the custody of the Mississippi
Department of Corrections. David filed motions for directed verdict and for anew trid. Thecircuit court
denied those motions. Other facts will be discussed in greater depth as necessary.
ANALYSS

DID THETRIAL COURT ERRIN FAILINGTOSUSTAIN THEDEFENDANT SMOTION

TO EXCLUDE THE TESTIMONY AND EVIDENCE OF STATE'S WITNESS STEVE

BYRD OF THE MISSISSIPPI CRIME LAB, FIREARMS SECTION, AS AN EXPERT

WITNESS?
910.  Sergeant Tillman collected evidence and sent it to Steve Byrd, a firearms specidist employed by
the Missssppi Crime Lab. Sergeant Tillman dso tendered David's statement regarding the manner in
which the pistol discharged. Based on that information, Byrd attempted to recreate the scenario to
determine whether he could cause the pistol to discharge according to David'sversion of events. Although
Byrd atempted to cause the pistal to discharge by holding it smilarly and striking ahard surface, he could
not causethe pistal to fire according to David's contention. He recorded hisfindings and reported that the
pistol did not fire under the requested test conditions.
11.  On July 15, 2003, the State faxed David's counsdl an amended notice of witnesses. Steve Byrd
was listed as a potential witness. David filed amotion to excluded Byrd'stestimony on the basisthat Byrd
was not timely listed asapotential expert witness. The State pointed out that Byrd's report was submitted

morethan six monthsprior totrial and that Byrd would not be called to testify asan expert witness. Rather,

Byrd would testify that he tested the .22 Derringer and that he could not cause the pistol to fire. Thelower



court overruled David's motion to exclude and added a caveat, Byrd could testify, but not as an expert.
Also, Byrd could testify only to the information contained within his report.

12. Byrd tedtified that he was asked to attempt to reproduce circumstances to determine if he could
cause David'spistol to discharge. He concluded that he could not causethe pistal to discharge accidentaly
in the way that David clamed. He demongrated how he attempted to cause the pigtal to fire. He dso
demongtrated the particular manner in which he was requested to hold the pistol. Byrd did not stray from
the information contained in his report.

113. After Byrd's testimony, David moved for mistriad, but the lower court denied that request.
Following trid, David unsuccessfully moved for a new trid and argued that Byrd should not have been
alowed to give his expert opinion due to untimely discovery. On gpped, David repeats his alegation that
the trid court committed reversible error because Byrd testified as an expert witness dthough the State
did not timdly disclose Byrd's expert status in discovery.

14. Theadmisshility of evidencerestswithinthetrid court'sdiscretion. Rashv. State, 840 So.2d 774
(18) (Miss.Ct.App.2003). We will not reverse unless an abuse of this discretion resultsin prgudiceto a
defendant. White v. State, 847 So.2d 886 (123) (Miss.Ct.App.2002).

115. Byrd was not qudified by the court as an expert. He could only submit opinion testimony under
Missssppi Rule of Evidence 701. Rule 701 provides for limited admissbility of lay opinion testimony.
Such evidence is limited to those opinions or inferenceswhich arerationaly based on the perception of the
witness and helpful to the clear understanding of his testimony or the determination of a fact in issue.
M.R.E. 701. Rule 701 does not open the door to any and dl opinion testimony. Jackson v. Sate, 551

S0.2d 132, 144 (Miss. 1989). A lay witness may not express an opinion on an ultimate issue. 1d. A lay



witness can only givean opinion that isbased upon hispersond perceptions, and that will hepthejury fairly
resolve a controverted, materia fact. Id. (citing Dale v. Bridges, 507 So.2d 375, 378 (Miss.1987)).
116.  After reviewing therecord, we concludethat Byrd'stestimony was properly dlowed. Itistruethat
Byrd's name was not provided as an expert witness, but neither was he called to testify assuch. The State
provided David's counsel with Byrd' sreport on May 16, 2002. Thus, David's counsel was dready avare
of the results of Byrd's experiment. Byrd confined his testimony to the information in his report. Byrd's
testimony and report wasthat, based on Byrd's experiment, David'spistol did not fireaccording to David's
explanation. Moreover, the record reflects that, contrary to David's assartions, Byrd did not testify to an
expert opinion, nor did he enter an opinion a any point. That being said, Byrd's testimony is not so
prgudicid, under the context, to reverse on apped. Accordingly, thisissue lacks merit.

. DID THE TRIAL COURT ERR IN ALLOWING, OVER OBJECTION, THETESTIMONY
OF STATE'SWITNESS, SEAN MARBRA,ASTOALLEGED PRIORBAD ACTSBY THE
DEFENDANT?

17. SeanMarbra, David and Barbara's son, testified for the State. Hetestified that he was on the back

porch on December 26, and that he heard "bumping” sounds coming from his parents bedroom, and that

he called 911 a David's request. Sean dso testified that David engaged in aten-year pattern of violence
aganst Barbara.

118. David consstently objected to the admission of Sean Marbras testimony regarding David and

Barbaras pattern of domestic violence during the marriage. 1n the hearing on David's motion to exclude,

David argued that Sean's testimony regarding past domestic violence was inadmissible asimproper proof

of David's character. The circuit court determined that Sean's testimony was admissble to show lack of

accident. On gpped, David complainsthat the circuit court should not have dlowed Sean’ stestimony on

David's character based on Missssppi Rules of Evidence 403 and 404(b). Furthermore, David argues



that the acts of domestic violence Sean testified to were not close enough in time to be admissible because
ether a angle transaction or a Smilar occurrence close in time must be shown to alow admission of
proposed evidence to the jury. Duplantis v. State, 644 So.2d 1235 (Miss. 1994).

119. Theadmisshility of evidencerestswithinthetrid court'sdiscretion. Rashv. State, 840 So.2d 774
(118) (Miss.Ct.App.2003). Wewill not reverse unless an abuse of this discretion caused David prejudice.
See White v. Sate, 847 So.2d 886 (123) (Miss.Ct.App.2002).

920. Evidenceof aperson'scharacter or atrait of hischaracter isgenerdly not admissible. M.R.E. 404.
However, evidence of other crimes, wrongs, or acts is admissible to prove motive, opportunity, intent,
preparation, plan, knowledge, identity, or albsence of mistake or accident. Mossv. State, 727 So.2d 720
(118) (Miss.Ct.App.1998). And while one must demonstrate atime frame between one occurrence and
another, inMossthe State presented evidencethat the defendant therein abused hiswifeprior to killing her.
Moss hdld that such evidence was admissible to show a continuing pattern of violence.

721.  Sean tedtified to observing a continuing pattern of beatings over aten year period. From thetime
he was nine years old, Sean was out of the home for less than one year. Thetestimony assigned as error
here was not introduced to prove David's character, but to show the escaating level of violence,
culminating in Barbaras murder. Thus, the State sought not to prove the pattern of violence through
isolated incidents, but through a continued pattern, inseparable from the whole. The evidence was
admissible to show lack of accident and acommon scheme or plan by David to physicaly abuse Barbara
122. Wemus gill consder Mississippi Rule of Evidence 403. Rule 403 requires the congderation of
whether the probative vaue of proposed evidence is substantialy outweighed by the danger of unfair
preudice. Id at (120). Inthis sense Rule 403 is the ultimate filter through which dl otherwise admissble

evidence mugt pass. |d. (quoting Jenkins v. State, 507 So.2d 89, 93 (Miss.1987)).



923.  Naturdly, thisevidence was prgudicid to David, inasmuch as any effective evidence presented in

aprosecutoria settingisprejudicia. However, the probative va ue of the evidence outweighsitsprgudicid

effect. David's defense was that he accidentdly shot Barbara.  Sean's testimony regarding David and

Barbara's history of domestic violence contradicted David's defense by showing lack of accident and a

common scheme of physical violence. As such, there was no error.

1. DID THE TRIAL COURT ERR IN ALLOWING, OVER OBJECTION, THE STATE'S
EXPERT WITNESS, DR. PAUL McGARRY'S TESTIMONY AS TO HIS MEDICAL
CONCLUSION, SAID OPINION HAVING NOT BEEN PREVIOUSLY DISCLOSED TO
THE DEFENDANT CONTRARY TO THE ORDER OF THE TRIAL COURT?

924.  Dr. Paul McGarry, aforensc pathologist, testified for the State. Dr. McGarry testified that he

performed Barbara's autopsy, from which he determined that a small-caliber firearm, probably .22 or .25

caiber, created the head wound that killed Barbara. Further, the wound was a contact wound, meaning

the wegpon was fired near, if not touching, Barbaras skin.

725.  David objected during Dr. McGarry'stestimony and argued that Dr. McGarry’ stestimony was not

within the province of Dr. McGarry's autopsy report. Thetria court overruled David' s objection. David

put forth the same argument in his motion for a new tria, when he argued that a new tria was necessary
because Dr. McGarry’s medica conclusion was not disclosed prior to trid. Similarly, the circuit court
refused to grant David's motion.

726. On gpped, David dipulates that Dr. McGarry’s testimony regarding his findings is admissible.

However, David contendsthat thetria court should not have dlowed Dr. McGarry’ stestimony regarding

hismedica conclusonsasto how Barbaradied. Hearguesthat the Statefailed to disclosethisinformation

prior to trid.



927. Theadmisson of expert testimony is addressed to the sound discretion of thetrid judge. Puckett
v. State, 737 S0.2d 322 (157) (Miss.1999). If we conclude that the admission of expert testimony was
arbitrary and clearly erroneous, amounting to an abuse of discretion, we will reverse. 1d.

928.  The record shows that Dr. McGarry’s testimony was based on his autopsy report, provided in

discovery. David's counsel accepted Dr. McGarry as an expert witness and cross-examined Dr.

McGarry. During that cross-examination, David's counsel did not point out any variations between Dr.

McGarry’ stestimony &t trid and the conclusionswithin the autopsy report. Our examination of the record

indicates that there were not any differencesin Dr. McGarry's autopsy report and histria testimony. This

issue is without merit.

V. DID THE TRIAL COURT ERR IN ALLOWING, OVER OBJECTION, THE OPINION
TESTIMONY OF STATE'SWITNESS, OFFICER BRETT TILLMAN, WITHOUT PRIOR
DESIGNATION OF TILLMAN ASAN EXPERT AND DISCLOSURE OF HISOPINIONS?

129. As discussed in the facts above, Sergeant Tillman took part in the investigation surrounding
Barbara's murder. Hetegtified to the events of December 26. The State asked Sergeant Tillman whether
one would have gunpowder burns or residue on hisor her hand if when apistol, held according to David's
explanation, discharges. David's counsd objected and argued that Sergeant Tillman could not testify to
those matters because Sergeant Tillman was not timely disclosed as an expert witness and, thus, could not
tedtify as an expert. The circuit court ruled that Sergeant Tillman could testify as alay witness. David's
counse requested a continuing objection.

130.  Sergeant Tillman went on and testified that if a pistol is fired when held by the handle, no

gunpowder resdue will be present on oneshand. However, if onefired apistol and held it the way David

clamed he held the .22 Derringer, there would be powder burns on one's person or clothing. On cross-

examination, Sergeant Tillman testified that no resdue was retrieved from David's hands. 31. Fdloning



Sergeant Tillman'stestimony, David moved for amigtrid, based on hispreviousargument. Thecircuit court
overruled that motion. In David's unsuccessful motion for new trid, David cdlamed tha "[t]he [circuit]
[c]ourt erredindlowing, over objection,...Officer Brett Tillman['s] testimony into evidence asto theopinion
evidence of how the gun was held by the defendant. Said opinion was not previoudy disclosed to the
Defendant.” David did not mention this contention in the hearing on his motion for new trid.

132.  On apped, David concedes that the State disclosed that Sergeant Tillman would be a witness.
However, David complainsthat during the Staté's direct examination, Tillman testified asan expert witness.
133.  Sergeant Tillman was not qualified by the court as an expert. His opinionisonly admissible then,
if a dl, under Missssppi Rule of Evidence 701. Rule 701 providesfor limited admissibility of lay opinion
testimony. Such evidence is limited to those opinions or inferences which are (@) rationdly based on the
perception of the witness and (b) hepful to the clear understanding of his testimony or the determination
of afact inissue. M.R.E. 701. Rule 701 does not open the door to any and al opinion testimony.
Jackson, 551 So0.2d at144. A lay witness may not express an opinion on an ultimate issue. 1d. He can
only give an opinion that is based upon his persond perceptions, and that will help the jury farly resolve
acontroverted, materid fact. 1d. (ctingDale, 507 So.2d at 378). Therecord reflectsthat the circuit court
properly alowed Sergeant Tillman'stestimony. Sergeant Tillman testified that he obtained his knowledge
of firearms by way of portionsof theintroductory training that al law enforcement officersundertake. Thus,
Sergeant Tillman's testimony was based on his experience and perception as alaw enforcement officer.
Tillmentestified that if the barrdl of ahandgun isheld on or near one's hand, gunpowder residue would be
present on one's hand after discharge. That is how Sergeant Tillman interpreted David's explanation and
demongtrationof how he hed the pistol whenit fired. Sergeant Tillman'stestimony contained both fact and

opinion. Itwasrationdly based on Sergeant Tillman'spersona perceptions. Sergeant Tillman did not Sate

10



his opinion of whether or not David held the pistol in the manner he claimed. Given David's accident

defense, Sergeant Tillman's testimony helped the jury to determine afact in issue, that is, whether or not

the murder wegpon fired accidentally, pursuant to David's verson of events. Accordingly, this assgnment
iswithout merit.

V. DID THE TRIAL COURT ERR IN REFUSING THE DEFENDANT'S PROFFERED JURY
INSTRUCTION D-5, SAID INSTRUCTION GIVING A JUDICIAL DEFINITION OF
REASONABLE DOUBT?

134.  David submitted jury ingtruction D-5, an atempt to ingtruct the jury on the definition of reasonable

doubt. He reasoned that Mississppi courts should Side with a mgority of courts that dlow ajury to be

ingtructed onthe definition of reasonable doubt. The circuit court recognized that in Barnes v. Sate 532

S0.2d 1231 (Miss. 1988) our Mississippi Supreme Court said it is not permissible to define reasonable

doubt. Based on that precedent, the circuit court denied D-5. In his motion for new trid, David argued

that refusing that instruction congtituted reversible error. He repegts that argument on gppedl.

1135.  Thetrid court enjoys consderable discretion regarding the form and substance of jury ingtructions.

Higginsv. Sate, 725 So.2d 220 (115) (Miss.1998). All ingructions are to be read together and if the

juryisfully and fairly indructed by other ingructionsthe refusa of any smilar ingruction does not condtitute

reversa error. Laney v. Sate 486 So.2d 1242 (Miss.1986) (quoting Groseclosev. State, 440 So.2d

297 (Miss.1983)).

136. "Reasonable doubt definesitsdlf; it therefore needs no definition by the court.” Barnes, 532 So.2d

at 1235 (quoting Boutwell v. State, 165 Miss. 16, 143 So. 479, 483 (1932)). Therecord showsthat jury

indructions C-1, S-2, S-3, S4, D-1, D-3, and D-4 al required that the State prove David guilty beyond

a reasonable doubt before the jury would be authorized to convict. Instruction D-5 was cumulative and

superfluous. The jury had beenfully informed that before they could return averdict of guilty they hed to

11



believe beyond areasonable doubt that David wasguilty. Thecircuit court recognized precedent, to which

we are aso bound. As such, there was no error.

VI. IS THE VERDICT OF THE JURY IN THIS CASE THE RESULT OF QUESTIONABLE
EVIDENCE, BIASAND PASSION ON THE PART OF THE JURY, CONTRARY TO THE
LAW OF THISSTATE SO THAT IT REQUIRES REVERSAL?

137.  Inhislast assgnment of error, David, in effect, questionsthe weight and sufficiency of the evidence.

David dleges that the evidence points to accident. He reasons that the jury verdict was a product of the

jury's emotions and should be reversed.

1138. David's clam of insufficient evidence is a question of pure law and is directed to the trid court's

denid of his pogt-trid motion for directed verdict, while his daim that the verdict was againg the weight

of the evidenceis directed to the trid court's denia of his motion for anew trial and addresses the sound

discretion of the tria court. See Collier v. Sate, 711 So.2d 458 (113) (Miss.1998).

139.  Inchdlengesto the sufficiency of evidence we consder theevidencein thelight most favorableto

the State and dl credible evidence consstent with David'sguilt isaccepted astrue. Watson v. State, 848

S0.2d 203 (1133) (Miss.Ct.App.2003). Wemust review dl of theevidenceinthelight most consistent with

the jury's verdict. 1d. The prosecution recelves the benefit of dl favorable inferences that may be

reasonably drawn from the evidence. 1d.

40.  However, amotion for anew tria asks this Court to vacate the judgment on grounds related to

weight of the evidence, not sufficiency of the evidence. We must accept astrue the evidence that supports

the verdict and will reverse only when convinced that the circuit court hasabuseditsdiscretioninfailing to

grant anew trid. 1d. a (34). A new triad will be not be ordered unlessthe verdict is so contrary to the

ovewhdming weight of the evidence that to dlow it to stand would sanction unconscionable injustice. Id.

12



141.  Inether posture, we find no error in the circuit court's decisons. There was sufficient, credible
evidence to support the jury's verdict. Thereisno question that the murder wegponwasin David's hand
when the gun went off. David told investigators that the pistol fired when he hit Barbarain the head. Dr.
McGarry testified that Barbara died from a contact wound. The only dispute is whether the pistol went
off accidentdly, as David suggeds.

42. Mattersregarding theweight and credibility of the evidence areto beresolved by thejury. I1d. The
jury saw David's video-taped statement in which he described the way he was holding the pistol when he
struck Barbara with it. Steve Byrd testified that the gun would not fire when he tried to duplicate the
scenario described in David's statement. Sean Marbratestified to acontinua pattern of domestic violence.
143.  Moreover, forens c evidence demonstrated that Barbara had four head woundsand bruiseson her
ams. Inhisinterview, David testified that he hit Barbarawith two pistols and that thefirst pistal fell gpart
after he hit Barbarain the head with it, S0 he grabbed the murder weapon and hit her in the head with that
pistol as well. Even if the jury believed David's story, they could have found David responsible for
Barbara s murder by using a deadly wesponin amanner likdly to kill or serioudy injure hisvictim. Hitting
a person in the head with aloaded gun is enough to indicate an intent to act in an extremely dangerous
manner. The jury could have been convinced that David was unreasonably indifferent to the danger he
presented to Barbara. The use of apistol, adeadly wegpon, in such amanner could produceinjury or even
death without necessarily firing it. David did not refute this fact, and even if he had, resolution of that
conflict would be ajury question. Themost likely inferenceisthat the jury did not believe David's verson
of the events.  Whatever the jury believed, they believed that David was guilty, and they had enough

evidence to convince them. Suffice to say, the evidence taken as true, combined with reasonable

13



inferences, demongtrates that there was sufficient credible evidence to support the trid court's denid of
David's motions for directed verdict and for anew trid.
44. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY OF
CONVICTION OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO THE APPELLANT.

LEE, P.J., MYERS AND CHANDLER, JJ. CONCUR. KING, C.J.,,DISSENTSWITH

SEPARATE WRITTEN OPINION JOINED BY IRVING, GRIFFIS AND BARNES, JJ.
ISHEE, J., NOT PARTICIPATING.

KING, C.J., DISSENTING:

145.  With due regard for the mgority opinion, | find myself compelled to dissent astoissues| and V.
Each of these issues rdates to what was dlegedly lay opinion testimony admitted under M.R.E. 701.
M.R.E. 701, provides:
If the witnessis not testifying as an expert, the witnesss testimony in the form of

opinions or inferences is limited to those opinions or inferences which are (a) rationdly

based on the perception of the witness, (b) helpful to the clear understanding of the

tesimony or the determination of afact inissue, and (¢) not based on scientific, technicd,

or other specidized knowledge within the scope of Rule 702.
|. WHETHER THE TRIAL COURT ERRED IN FAILING TO SUSTAIN THE DEFENDANT'S
MOTION TO EXCLUDE THE TESTIMONY AND EVIDENCE OF STATE'SWITNESS STEVE
BYRD OF THE MISSISSIPPI CRIME LAB, FIREARMS SECTION, ASAN EXPERT WITNESS.
146. On March 8, 2002, the trid judge ordered the State to give the defense the mandated written
designations concerning expert witnesses. Thisinformation wasto be provided to the defense no later than
60 days prior to trid. The designation of Byrd as an expert was done the afternoon prior to trid, athough
his written report had been previoudy given to the defense. The State indicated that Byrd was not being

caled as an expert witness.

14



147. In response to the defendant’s motion to exclude Byrd' s testimony, the trid judge ruled that
Byrd's testimony would be alowed, but not as an expert. He directed the State not to go into matters
which would give theimpression that this was expert tesimony.

148. In order to understand why | believe that it was error to admit Byrd's testimony under M.R.E.
701, | include herein the entirety of Byrd's direct testimony. | have noted parts of that testimony for
particular emphasis.

DIRECT EXAMINATION BY MS. MARTIN:

Q. Would you please gate your name for the record and for the jury.

A. My nameis Steve Byrd.

Q. Mr. Byrd, how areyou employed?

A. I'memployed by the Mississippi Crime Laboratory in Jackson. 1'm the Section Chief of the
Firearms Section. | perform forensic analysis of firearms evidence.

Q. And in that position, haveyou had any special typeof trainingto allow you to perform
these types of firearm-evidence investigations?

A. Yes

Q. Could you tell the jury whet thet is.

A. Thefirg year | wasat thelaboratory, | underwent apprenticeship-typetraining. In other
words, | worked one on one with the firear ms examiner sthat were employed at that time. 1've
attended the Smith and Wesson, Rugger and Remington School, the FBI Academy in Quantico,
Virginia on two occasions, and several other training seminars that have been specifically for

firear ms examiners.

15



Q. Andin your possession [sic] of the Section Chief of the Firearms Department, were
youever asked toreproduceactionson a.22Derringer at therequest of Sergeant Brett Tillman?

A. Yes

MS. MARTIN: And may | approach, Y our Honor?

THE COURT: Yes.

MS. MARTIN: I'mgoing to hand you what's been marked in evidence as State's Exhibit
No. 2. Could you tdl thejury if that's the gun that you were requested to look at.

A. Yes

Q. And in your postion, could you tell thejury what exactly you did with respect to that
firearm.

A. | wasgiven circumstances by theinvestigating agency, and | wasasked to attempt to
reproduce those cir cumstances to deter mine whether or not | could causeafirearm todischarge
in the manner that was described to me.

Q. And what was the scenario that you were given?

A. If | may just read it from my report.

MS. MARTIN:

Q. Thank you.

A. "Suspect in case dated he picked up Submisson 1 while fighting with his spouse, and during
the dtercation, hit her in the head with the end of the barrdl when the firearm discharged. The suspect
states that the weapon was not cocked and that he struck her only one time with the firearm.  Suspect
gates he held the firearm in his right hand, barrd pointed down, with his thumb on top of the hammer.

Frearmwas" -- thisisin parenthesis -- "Frearm was gripped in a Smilar manner as one would home a
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hand grenade. Victim was shot above the right ear. Investigator requests that firearm be functioned
checked to determineif it will fire in the manner described by the suspect.”

Q. And what did you do with thefirearm then?

A. | attempted to reproduce thistype of discharge of the firearm with a prime cartridge
in the chamber of the gun and no powder or projectileloaded into the firearm.

Q. Okay. Inalayman type way to pronounce that, could you maybe show uswhat you
did with the gun. Could you do that in here, or would it need to be done somewhere ese?

MR. BYRD: May | gpproach thejury, Y our Honor?

THE COURT: Yes.

A. For safety purposes| used alive prime cartridge so | would know if it discharged in attempting
to reproduce this particular type of scenario. | just placed a live cartridge in here with no powder, that
would force aprojectile, out of abarrdl, or the projectile, either one, for safety purposes. From the way
it was described to me, | held the firearm in this manner and hit the countertop in my hand --
excuse me, the countertop on several occasions, attempting to cause the firearm to dischar ge.

Q. And did it discharge?

A. | could not causeit to dischargein the manner described.

MS. MARTIN: At thistime | have nothing further, Y our Honor.
149.  The record clearly reflects that (1) Byrd was employed in a position which required some
gpecidizedtraining, (2) Byrd'sserviceswereengaged because he held aposition which required specidized
training and knowledge, (3) Byrd was introduced to the jury as an expert in the forensic analysis of fireearm
evidence, (4) asan expert inforensic andyssof firearm evidence, Byrd was asked to conduct atest under

controlled circumstances to determine the plausibility of Marbras explanation of the gun discharging; and
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(5) Byrd wasto tdl the jury whether or not he, with dl of his expertise, could cause the gun to discharge
in the manner Marbra claimed.

150. A lay opinion witness is one, who based upon first hand knowledge, rather than experience or
training, can observe and describean occurrence. Cotton v. State, 675 So. 2d 308, 311 (Miss. 1996).
Heisnot presumed to possess any degree of experience or expertise beyond that of the average randomly
selected adult. Samplev. State, 643 So. 2d 524, 530 (Miss. 1994); Palmer v. Volkswagen of America,
Inc., 2003 WL 22006296 (182) (Miss. Ct. App. 2003). Byrd'stestimony was not based on the type of
firg hand knowledge envisoned by M.R.E.701. Thefirst hand knowledge envisoned by M.R.E.701isthe
actua witnessing of the core event. Wellsv. State, 604 So. 2d 271, 279 (Miss. 1992). Byrd's
knowledge was based upon the use of hisspecidized skill and training, to conduct acontrolled experiment,
under conditions described to him by Officer Tillman. Based upon the results of his controlled experiment,
which attempted to recreate the conditions described by Officer Tillman, Byrd offered expert opinion
testimony. While Byrd did not utter the magic words, "in my opinion,” his testimony was in fact that of an
expert.

151. M.R.E.701 wasamended, effective May 29, 2003, to clarify that testimony based upon “scientific,
technical or other specialized knowledge” is governed by M.R.E. 702. M.R.E. 701(c).

52. Additiondly, the State made adeliberate decision to cloak Byrd in the raiment of an expert to add
weight and credibility to histestimony. Wherethe State has presented awitnessin the raiment of an expert,
without formally offering him as such, the State should not be alowed to exclude him from the rules
gpplicable to expert testimony.

153.  Having found Byrd's testimony to be M.R.E. 702 expert testimony, the question next arisesasto

whether its admisson as M.R.E. 701 lay opinion testimony was harmless error.
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154. Marbra sdefensewasthat he was holding the gun by the barrdl and using it to strike the decedent,
whenthe gun accidentaly discharged. Consstent with Marbra sdefense of accidenta discharge of thegun,
the trial court granted jury ingtruction S-4, which gave the jury the option of convicting Marbra of
mandaughter as opposed to murder. The testimony by Byrd asto how he held the gunto conduct histest
and the results of that test, were no doubt pivotd to the jury asit weighed the question of a conviction of
mandaughter versus a conviction of murder. Byrd's testimony went to the heart of Marbra's defense, and
therefore cannot be dismissed as harmless error.

V. DID THE TRIAL COURT ERR IN ALLOWING, OVER OBJECTION, THE OPINION
TESTIMONY OF STATE'S WITNESS, OFFICER BRETT TILLMAN, WITHOUT PRIOR
DESIGNATION OF TILLMAN AS AN EXPERT AND DISCLOSURE OF HIS OPINIONS.

155.  Brett Tillman was a police officer, who based upon his experiences and training as alaw
enforcement officer, was alowed to offer lay opinion testimony, pursuant to M.R.E. 701, about the
amount of gunpowder residue that an individua would get upon his hands, based upon how the gun
washeld. M.R.E.701 lay opiniontestimony islimited to matterswhich may be observed by the observation
of any random person, Wells v. Sate, 604 So. 2d 271, 279 (Miss. 1992), rather than to matters which
may be deduced based upon specidized training and knowledge. Seal v. Miller, 605 So. 2d 240, 244
(Miss. 1992). Clearly the matters testified to by Tillman were not subject to random observations.

156. Thetestimony of Tillman likewise went to the heart of Marbra's defense and cannot be dismissed
as hamless error. Tillman tedtified asto the amount of gunpowder residue an individud would have on his
handsif the gun had been held as described by Marbra. Thistestimony must also be considered pivotd to
the jury’ sweighing of the question of conviction of mandaughter versus a conviction of murder.

157.  For the foregoing reasons, | would reverse and remand for anew trid.

IRVING, GRIFFISAND BARNES, JJ., JOIN THIS SEPARATE OPINION.
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